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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned deficiencies and
penalties with respect to petitioner’s 1999, 2000, and 2001

Federal incone tax as foll ows:



Penal ti es
Year Defi ci ency Sec. 6662(a)? Sec. 6663
1999 $45, 969. 00 $2,434. 20 $25, 348. 50
2000 42.401. 00 -- 31, 778. 25
2001 38, 393. 00 -- 28, 761. 00

After concessions,? the issues remmining for decision are: (1)
Whet her petitioner failed to report inconme fromLa Belle Vie,
petitioner’s nail salon business; (2) whether petitioner is
liable for the section 6662(a) penalty for 1999 for the

under paynent attributable to unsubstantiated deductions; (3)
whet her petitioner is liable for the civil fraud penalty pursuant
to section 6663 for a portion of the 1999 deficiency and the
entire 2000 and 2001 deficiencies; (4) whether, in the
alternative, if petitioner is found not to be liable for the
civil fraud penalty pursuant to section 6663 on any portion of
t he under paynent for any of the years in issue, petitioner is
liable for the accuracy-related penalty on such portion of the

under paynent pursuant to section 6662.

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

2 The parties stipulated that petitioner received snal
anmounts of interest and dividend inconme in each of the 3 years at
i ssue that were not reported on petitioner’s incone tax returns.
The parties also stipulated that petitioner incurred a $30
capital loss in 2001 that petitioner did not report on her 2001
income tax return. In her briefs, petitioner concedes that she
cannot substantiate $38,211 in business expenses for 1999.
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FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulations of facts,
and the attached exhibits are incorporated herein by this
reference. At the tinme petitioner filed her petition, she
resided in Oregon.

General Backgr ound

Petitioner was born in Vietnam on Decenber 25, 1953. In
1977, petitioner immgrated to the United States. Petitioner and
her 13 living siblings were all born and raised in Vietnam The
numer ous nenbers of petitioner’s extended famly live in Vietnam
and various locations in the United States. During 1999, 2000,
and 2001, sone of petitioner’s siblings who still lived in
Vietnamwere arranging their financial affairs in anticipation of
nmoving to the United States. Petitioner speaks Iimted English.

Petitioner’s Nail Sal on Busi ness

During 1999, 2000, and 2001, petitioner operated as a sole
proprietorship La Belle Vie, a nail beauty salon in a shopping
mall in Oregon. Petitioner opened her first nail salon in O egon
in 1987. Petitioner handl ed the banking and finances of La Belle
Vie, depositing the credit card receipts every day and the cash
recei pts approximately once a week. Petitioner paid herself a

“salary” fromLa Belle Vie by witing checks to herself from La
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Bell e Vie bank accounts. Petitioner also received tips from her
work at La Belle Vie during 1999, 2000, and 2001.

Petitioner’s Banki ng and | nvest mnent Accounts

During 1999, 2000, and 2001, petitioner maintained bank
accounts at both Key Bank and U. S. Bank. She naintai ned two
checki ng accounts at Key Bank in her own nane. Petitioner
mai nt ai ned a checki ng account at U.S. Bank under “La Belle Vie”
and a noney mar ket account under “Elizabeth T. Lai Sole Prop La
Belle Vie’. Petitioner used the Key Bank accounts as her
personal accounts and the U. S. Bank accounts as her business
accounts.

Petitioner deposited and w t hdrew noney from her personal

accounts at Key Bank as foll ows:

Year Cash Deposits Total Deposits Wt hdrawal s
1999 $85, 590. 88 $113, 766. 37 $116, 275. 50
2000 63, 300. 00 94, 096. 74 95, 728. 48
2001 112, 800. 00 151, 145. 22 135, 502. 02

Petitioner’s withdrawal s from her personal accounts at Key Bank
i ncl uded paynents for home and car |l oans, utilities, clothes, and
ot her personal expenditures.

Petitioner’'s Purchase of a Cashier’s Check in 2000

On Septenber 29, 2000, petitioner used cash to purchase a
cashier’s check of $55,204 fromU. S. Bank. Petitioner did not
wi t hdraw t he $55, 204 that she used to purchase the cashier’s

check from any of her personal or business accounts. Petitioner
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purchased the cashier’s check with funds from G oni Birkenfeld,
petitioner’s fornmer daughter-in-law and the nother of
petitioner’s grandchild, and with funds that cane indirectly from
Hong Lai, petitioner’s sister. Goni Birkenfeld gave petitioner
$17,000. Hong Lai, who lived in Vietnamat the tine, arranged
for several relatives in the United States to give noney to
petitioner. Wen those relatives later traveled to Vietnam Hong
Lai repaid themthe anounts they paid petitioner, which the
relatives would use during their trips in Vietnam?® Acting on
Hong Lai’s behalf, petitioner then used the cash she received
fromthe relatives to pay for the remai ning portion of the
cashier’s check for which Goni Birkenfeld did not pay.

On Cctober 2, 2000, petitioner purchased a residence in
Portl and, Oregon, apparently using the cashier’s check as a
downpaynment. Goni Birkenfeld lived in the residence for 14
nmonths after it was purchased, during which time she assuned
responsibility for nmortgage paynents of approximately $1, 500 per
month. Hong Lai lived in the residence for a brief period when
she arrived in the United States in 2003. The residence was sold

i n Septenber 2003.

3 Avital factual underpinning of petitioner’s actions in
this case is her (and her famly’s) reluctance to transport
nmoney--particularly large suns of U S. dollars--between Vietnam
and the United States in ordinary banking transactions.
Petitioner and her famly apparently feared that Vietnanese
officials would seize the noney if discovered.
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Preparation of Petitioner’s |Incone Tax Returns

Petiti oner engaged Thanh Nguyen (M. Nguyen), an enrolled
agent, to prepare her 1999, 2000, and 2001 Federal incone tax
returns. Petitioner filed Forns 1040, U.S. Individual |ncome Tax
Return, for 1999, 2000, and 2001. Petitioner attached to each of
t hose returns Schedules C, Profit or Loss From Business,
reporting the follow ng gross receipts, cost of goods sold, and

expenditures for La Belle Vie:

G oss Cost of Busi ness
Year Recei pts Goods Sol d Deductions Net Profit
1999 $428, 595 $63, 845 $331, 957 $31, 933
2000 412, 763 85, 618 272, 495 54, 650
2001 466, 770 38, 897 338, 417 88, 760

Petitioner’s business records consisted of her bank
statenents and cancel ed checks, and the parties agree that M.
Nguyen prepared the returns based solely on cancel ed checks and
statenents frompetitioner’s U S. Bank accounts. Petitioner did
not inform M. Nguyen of her tip inconme at the tine.

Petitioner did not report any of her tip income on her
Federal inconme tax returns for the years at issue. Petitioner
did not nention the tip incone to M. Nguyen because she did not
believe that tips were taxable. Indeed, petitioner becane aware
that tip income was taxable only when she was informed as such by

her attorney during preparation for the trial of this case.
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Exami nation of Petitioner’s |Inconme Tax Returns

Petitioner’s 1999 inconme tax return was sel ected by
respondent for exam nation. Revenue Agent Daren Cedergreen
(Agent Cedergreen) conducted the exam nation, which began in
2002.

On February 14, 2002, Agent Cedergreen net with petitioner
and M. Nguyen, who agreed to represent petitioner during the
exam nation, at La Belle Vie. During that neeting, petitioner
stated, inter alia, that all her income came fromlLa Belle Vie,
that she did not have a safe deposit box, and that she did not
receive any |oans during 1999.

On Septenber 23, 2002, Agent Cedergreen nmet again with
petitioner and M. Nguyen at M. Nguyen's office. During that
nmeeting, petitioner stated that the deposits in her Key Bank
accounts represented | oan proceeds and | oan repaynents from
famly and friends in the United States and Vietnam Petitioner
al so said that she maintained a safe deposit box at Key Bank.

At the neeting, petitioner showed Agent Cedergreen seven
letters (the first set of letters) that she believed were
aut hored by rel atives and acquai ntances. The letters, nany of
which are witten in Vietnanese, discuss |oans between petitioner
and her friends and famly made during |late 1998 and 1999.

During the neeting of Septenber 23, 2002, petitioner filled

out a questionnaire indicating that her routine cash expenditures
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for personal itens such as groceries, gas for her car, and other
needs anounted to $9, 760 during 1999.

At sonme point after this neeting, respondent expanded the
scope of the exam nation to include petitioner’s 2000 and 2001
returns.

Agent Cedergreen net with petitioner, M. Nguyen, and Bob
Bradl ey (who was al so representing petitioner), at respondent’s
Portland, Oregon, office on August 14, 2003. At this neeting,
petitioner again explained that the | arge deposits into her
personal accounts represented | oan proceeds and | oan repaynents
fromfriends and famly. Petitioner estimted that she received
nore than $70,000 in loans in 2000 and nore than $120,000 in
| oans in 2001.

During the neeting of August 14, 2003, Agent Cedergreen
questioned petitioner about her purchase of a cashier’s check on
Sept enber 29, 2000. Petitioner initially did not renenber that
she purchased a cashier’s check in 2000 or 2001 and stated that
she did not make such a purchase. After further questioning,
petitioner recalled that she purchased a cashier’s check on
behal f of Ms. Birkenfeld for the purpose of purchasing a
residence in which Ms. Birkenfeld would live. Petitioner
recalled that Ms. Birkenfeld agreed to give the house to Hong Lai

when Hong Lai canme to the United States.
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On or about August 19, 2003, petitioner hired C.P. A Jerry
Levey to hel p represent her during the exam nation.

On Cct ober 29, 2003, petitioner provided Agent Cedergreen
with 50 additional letters (the second set of letters). The
letters indicate that some of petitioner’s friends and famly in
Vi et nam sent cash to petitioner for safekeeping or investnent in
anticipation of their immgration to the United States.
According to the letters, friends and famly of petitioner who
traveled fromVietnamto the United States would deliver the
noney to petitioner in amounts ranging from$3,000 to $17, 000.

Petitioner subsequently discovered that the first set of
letters was not witten by their purported authors. Shortly
after she received the original letters in the mail, petitioner
gave themto her nother to read and store. Wen petitioner asked
her nother for the letters during the exam nation of her returns,
petitioner’s nmother could not find themand instead attenpted to
replicate the originals. Petitioner’s nother attenpted to
reconstruct the |oan anmounts nentioned in the letters from
menory. \Wen petitioner |earned of her nother’s actions,
petitioner pronptly notified M. Levey of her discovery, and
petitioner and M. Levey subsequently inforned respondent that
the first set of letters was authored by petitioner’s nother.

Petitioner mai ntai ned at both the audit and at trial that the



- 10 -
content of the second set of letters was authentic and that the
letters were witten by their purported authors.

At all stages of the exam nation, progress was significantly
hanpered by m sunderstandi ngs due to | anguage barriers, poor
translations, cultural differences between petitioner and
respondent’ s enpl oyees, and petitioner’s sonewhat guarded
approach towards governnent officials. For exanple, petitioner
originally told Agent Cedergreen that she did not receive any
| oans during 1999 despite the fact that she simultaneously
vol unt eered the existence of her Key Bank accounts which
cont ai ned significant, unexplained deposits which she would | ater
attribute to intrafamly | oans. At subsequent neetings,
petitioner offered Agent Cedergreen detailed information on
several |oan transactions, apparently w thout believing that the
informati on contradi cted her previous statenents.

The Notice of Deficiency

In a notice of deficiency dated October 5, 2004, respondent
determ ned deficiencies and penalties as stated supra. Aside
fromthose adjustnents which the parties have conceded, the
deficiencies are conposed of four elenments: (1) Inclusion of
petitioner’s additional bank deposits as unreported incone for
each year; (2) inclusion of $9,760 of cash incone for each year;
(3) inclusion of the amobunt of the cash used to purchase the

cashier’s check in gross income for 2000; and (4) adjustnents to
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petitioner’s reported item zed deductions, personal exenptions,
self-enploynent tax, and child tax credit.

For all 3 years at issue, respondent conducted a bank
deposit analysis to determine the total deposits in petitioner’s
busi ness and personal bank accounts. Respondent excl uded
deposits that, in his determ nation, represented nontaxable
sources, including transfers between petitioner’s accounts.
Respondent determ ned that the remaining anbunt was taxable
i ncone.

Respondent added $9, 760 of incone to petitioner’s reported
adj usted gross incone for each year. According to respondent,
this figure represented the anmount of petitioner’s annual cash
expendi tures for personal expenses based on the form petitioner
filled out at her neeting with Agent Cedergreen on Septenber 23,
2002. Because petitioner withdrew nearly zero cash from her
personal and busi ness accounts during 1999, 2000, and 2001, *
respondent determ ned that the $9, 760 represented additional
i ncone.

For 2000, respondent determ ned $55, 204 of additi onal
i ncone. That amount reflects petitioner’s cash purchase of the
cashier’s check discussed supra. Because petitioner did not

wi t hdraw cash from any of her bank accounts to provide the funds

4 Petitioner wote one check to cash in 1999 in the anount
of $3,500. Respondent accordingly reduced his deficiency
determ nation by that anount for 1999.
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used to purchase the cashier’s check, respondent determ ned that
the cash petitioner used to purchase the cashier’s check was
unreported incone.

Finally, respondent adjusted the anmobunts of petitioner’s
reported item zed deductions, personal exenptions, self-
enpl oynent tax, and child tax credit in accordance wth the above
determ nati ons.

OPI NI ON

Defi ci enci es

CGenerally, the Comm ssioner’s determ nations of deficiencies
in a notice of deficiency are presuned correct, and the taxpayer
bears the burden of showi ng that the Comm ssioner’s
determ nations are in error. See Rule 142(a); Wlch v.

Hel vering, 290 U.S. 111, 115 (1933).° The U.S. Court of Appeals
for the Ninth Crcuit (to which an appeal of this matter would
lie) has held that the Comm ssioner nust establish “sone
evidentiary foundation” connecting the taxpayer with the incomne-

produci ng activity, Weinerskirch v. Conm ssioner, 596 F.2d 358,

361-362 (9th Cr. 1979), revg. 67 T.C. 672 (1977), or denonstrate
that the taxpayer actually received unreported incone, see

Edwards v. Conm ssioner, 680 F.2d 1268, 1270 (9th Cr. 1982) (the

5 Petitioner has neither clainmed nor shown that she
satisfied the requirenents of sec. 7491(a) to shift the burden of
proof to respondent with regard to any factual issue affecting
her liability for the inconme tax deficiencies. Accordingly,
petitioner bears the burden of proof. See Rule 142(a).



- 13 -
Comm ssioner’s assertion of a deficiency is presunptively correct
once sonme substantive evidence is introduced denonstrating that
t he taxpayer received unreported incone), for the presunption of
correctness to attach to the deficiency determ nation in
unreported income cases. |If the Conm ssioner introduces sone
evi dence that the taxpayer received unreported inconme, the burden
shifts to the taxpayer to show by a preponderance of the evidence
that the deficiency was arbitrary or erroneous. See Hardy v.

Conmm ssi oner, 181 F. 3d 1002, 1004 (9th GCr. 1999), affg. T.C

Mermo. 1997-97
The Comm ssi oner has broad powers under section 446 to

conpute the taxable income of a taxpayer. Sec. 446; Petzoldt v.

Commi ssioner, 92 T.C. 661, 693 (1989). GCenerally, such

conputation is made using the taxpayer’s regularly enpl oyed

met hod of accounting. Sec. 446(a). |If the taxpayer’s nethod of

accounting does not clearly reflect incone, then the nethod used

shall be the nmethod which, in the Conm ssioner’s opinion, clearly

reflects incone. Sec. 446(b); see Palner v. U. S. |IRS, 116 F. 3d

1309, 1312 (9th G r. 1997).
“The use of the bank deposit nethod for conputing incone has

| ong been sanctioned by the courts.” Estate of Mason v.

Commi ssioner, 64 T.C 651, 656 (1975), affd. 566 F.2d 2 (6th Cr

1977). “A bank deposit is prima facie evidence of incone and

respondent need not prove a likely source of that incone.”
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Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986) (citing Estate of

Mason v. Conmm ssioner, supra at 656-657).

Respondent has introduced adequate evidence to show that
petitioner received unreported inconme during 1999, 2000, and
2001. Wth regard to respondent’s determ nations that resulted
fromrespondent’ s bank deposit anal yses, respondent is not
required to show a |ink between petitioner’s bank deposits and a

i kely taxabl e source of inconme. See, e.g., Tokarski V.

Conmi ssi oner, supra; Kudo v. Commi ssioner, T.C Meno. 1998-404,

affd. 11 Fed. Appx. 864 (9th Cr. 2001). Respondent’s

determ nations regarding the cashier’s check and petitioner’s
cash income are founded on statenents fromthird parties such as
banks and brokerage firnms, and on petitioner’s adm ssions that
she received cash incone that she failed to report on her tax
returns. Moreover, petitioner’s nail salon business clearly
qualifies as an incone-producing activity. See, e.g., Hamlton

v. Comm ssioner, T.C Meno. 2004-66 (ownership of interests in

busi nesses sufficient to prove |likely source of unreported
incone). Respondent has therefore introduced adequate
substantive evidence to show that petitioner received unreported
incone in the anmobunts determ ned, and, as noted supra, the burden
of proof falls on petitioner to denonstrate that respondent’s

determ nations are arbitrary or erroneous.
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In addition to her own testinony, petitioner offered
testinmony fromher sisters Hong Lai and Sharon Huynh, and her
daughter Victoria Lai Hutchins to support her contention that the
deposits into her personal accounts represent | oan proceeds and
repaynents fromintrafamly |loans. Petitioner also offered the
second set of letters that she gave to Agent Cedergreen during
t he exam nation of petitioner’s 1999, 2000, and 2001 incone tax
returns.

Petitioner, Hong Lai, Sharon Huynh, Victoria Lai Hutchins
all testified that petitioner participated in several intrafamly
| oans during the years at issue in an effort to help famly
menbers establish financial stability as they arrived and settl ed
inthe United States. Petitioner testified that she deposited
t he proceeds of several |oans into her personal accounts during
the years at issue. Hong Lai, who had indepth know edge of her
extended famly’'s financial affairs, corroborated that several
letters fromthe second set were authentic and that she
recogni zed the handwiting and signatures of her sisters in
Vietnamon 31 of the letters.® Sharon Hunyh’'s and petitioner’s
testinony regarding the letters corroborated Hong Lai’s

testi nony.

6 Although petitioner’s witnesses testified that additional
letters were authentic, some pertain to | oan transactions that
occurred in years other than the years at issue.
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We deci de whether a witness is credible on the basis of
objective facts, the reasonabl eness of the testinony, and the

deneanor of the witness. Quock Ting v. United States, 140 U.S.

417, 420-421 (1891): Wbod v. Conmissioner, 338 F.2d 602, 605 (9th

Cr. 1964), affg. 41 T.C 593 (1964); Dozier v. Conm Sssioner,

T.C. Meno. 2000-255. Having had the opportunity to observe the
above-nentioned witnesses at trial, we find petitioner, Hong Lai,
Sharon Huynh, and Victoria Lai Hutchins to be honest, forthright,
and credible. Based on this testinony and the 31 letters from
the second set of letters, we find that petitioner deposited
proceeds she received fromintrafamly | oans into her personal

accounts as foll ows:

Year Anpunt Deposi t ed
1999 $74, 500
2000 68, 800
2001 74, 000

The above-nentioned anounts are | oan proceeds. Loan

proceeds do not constitute incone to a taxpayer. Conm Ssioner V.
Tufts, 461 U. S. 300, 307 (1983). W therefore hold that the
above-nenti oned anmounts are not incone to petitioner.

Moreover, the record establishes that the cash petitioner
used to purchase the cashier’s check in 2000 did not represent
unreported inconme to petitioner. W find the testinony of Hong
Lai, Goni Birkenfeld, and petitioner credible wwth regard to the

cashier’s check, and we believe that petitioner used funds that
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Hong Lai and G oni Birkenfeld lent to petitioner to purchase the
cashier’s check on their behalf. As noted supra, |oan proceeds
do not constitute inconme to a taxpayer. [d. W therefore hold
that the anmount of the cashier’s check does not represent incone
to petitioner.’

Based on the credi ble docunentary evidence and credi bl e
corroborating testinony, petitioner has established by a
preponderance of the evidence that a portion of the disputed
determ nations is erroneous. However, petitioner has not carried
her burden of proof with regard to the remaining portion of the
deficiency. W therefore partially uphold respondent’s

det erm nati on

" Cenerally, the Conm ssioner nay assess taxes only within
3 years after a taxpayer files his or her incone tax return.
Sec. 6501(a). However, if a taxpayer omts fromgross incone an
anount properly includible therein which is in excess of 25
percent of the anobunt of gross inconme stated in the return, the
Comm ssi oner may assess incone taxes for that year at any tine
within 6 years after the return was filed. Sec. 6501(e)(1)(A).
In the matter before us, the notice of deficiency was issued on
Cct. 5, 2004. Petitioner filed her 1999 incone tax return on or
about Cct. 20, 2000. Thus, without regard to application of the
sec. 6663 fraud penalty, discussed infra, unless sec. 6501(e)
applies, that year falls outside the period of limtations, and
respondent may not assess additional tax for 1999. It appears
that the 6-year period of sec. 6501(e) may not apply to
petitioner’s 1999 tax year. See sec. 6501(e)(1)(A)(i). If,
pursuant to the parties’ Rule 155 cal cul ations, sec. 6501(e) does
not apply to petitioner’s 1999 tax year, respondent nay not
assess additional taxes for 1999. Sec. 6501(a).



Penal ti es

A. Section 6663

Section 6663 inposes a penalty equal to 75 percent of the
portion of any underpaynent which is attributable to fraud. Sec.
6663(a). The penalty in the case of fraud is a civil sanction
provided primarily as a safeguard for the protection of the
revenue and to reinburse the Governnment for the heavy expense of
investigation and the loss resulting froma taxpayer’s fraud.

Hel vering v. Mtchell, 303 U S 391, 401 (1938). Fraud is

i ntenti onal wongdoing on the part of the taxpayer with the
specific purpose to evade a tax believed to be ow ng. MGCee V.

Comm ssioner, 61 T.C. 249, 256 (1973), affd. 519 F.2d 1121 (5th

CGr. 1975).

The Comm ssi oner has the burden of proving fraud by clear
and convincing evidence. Sec. 7454(a); Rule 142(b). To satisfy
this burden, the Comm ssioner must show. (1) An under paynment
exi sts; and (2) the taxpayer intended to evade taxes known to be
owi ng by conduct intended to conceal, m slead, or otherw se

prevent the collection of taxes. Parks v. Comm ssioner, 94 T.C

654, 660-661 (1990). The Conm ssioner must neet this burden
through affirmative evidence because fraud is never inputed or

presunmed. Petzoldt v. Conmm ssioner, 92 T.C. at 699; Recklitis v.

Comm ssioner, 91 T.C. 874, 909-910 (1988); Beaver v.

Comm ssioner, 55 T.C. 85, 92 (1970).
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The Conmm ssioner nust prove that a portion of the
under paynent for each taxable year in issue was due to fraud.

Profl. Servs. v. Conmm ssioner, 79 T.C. 888, 930 (1982). |If the

Comm ssi oner establishes that any portion of an underpaynent in a
particular year is attributable to fraud, the entire underpaynent
is treated as attributable to fraud, except with respect to any
portion of the underpaynent which the taxpayer establishes (by a
preponderance of the evidence) is not attributable to fraud.
Sec. 6663(Db).

The existence of fraud is a question of fact to be resol ved

fromthe entire record. Gj ewski v. Commi ssioner, 67 T.C. 181,

199 (1976), affd. w thout published opinion 578 F.2d 1383 (8th
Cr. 1978).

Respondent has failed to neet his heavy burden of
establishing by clear and convincing evidence that petitioner had
the requisite fraudulent intent for any of the years at issue.
Several aspects of petitioner’s conduct are markedly inconsistent
with fraudulent intent. At her first nmeeting wth Agent
Cedergreen, petitioner voluntarily disclosed the existence of her
personal accounts, the very accounts in which respondent alleges
that she hid her incone. \Wen petitioner discovered that the
first set of letters she had presented were not originals, she
di scl osed that information to respondent. Petitioner also freely

di scl osed her unreported tip inconme and that she had cash



- 20 -

expendi tures for personal expenses even though she had nearly
zero cash wthdrawal s from her bank accounts. |In effect,
petitioner consistently drew respondent’s attention to those
areas in which her explanations were | ess than satisfactory.
Such behavior is hardly consistent with intent “to conceal,

m sl ead, or otherw se prevent the collection of taxes”. Katz v.

Comm ssioner, 90 T.C. 1130, 1143 (1988).

Petitioner contradicted herself on a few occasions during
the exam nation and at trial. However, having had the
opportunity to observe petitioner as a witness at trial, and
considering that many of her contradictions and disclosures could
not have advanced her cause, we do not attribute petitioner’s
contradictions to fraudulent intent. Rather, we attribute them
to a series of m sunderstandings and to petitioner’s fear of
governnmental attention due to negative experiences with foreign
gover nnents.

Finally, and nost inportantly, the evidence before us is
sufficiently credible to convince us that petitioner did actually
participate in the kind of intrafamly transactions which woul d
expl ain the deposits in her personal accounts, though the record
is not sufficiently detailed to establish that all of the
deposits into petitioner’s personal accounts represent proceeds
fromsuch transactions. W therefore do not sustain respondent’s

i nposition of the section 6663 penalty.



B. Burden of Production

Section 7491(c) provides that the Conm ssioner will bear the
burden of production with respect to the liability of any
i ndi vidual for additions to tax and penalties. “The
Comm ssi oner’ s burden of production under section 7491(c) is to
produce evidence that it is appropriate to i npose the rel evant
penalty, addition to tax, or additional anmount.” Swain v.

Commi ssioner, 118 T.C. 358, 363 (2002); see al so Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). Once the Comm ssi oner

has done so, the burden of proof is upon the taxpayer to
establ i sh reasonabl e cause and good faith. Hi gbee v.

Conmi ssi oner, supra at 449.

C. Section 6662(a)

Pursuant to section 6662(a), a taxpayer may be liable for a
penalty of 20 percent of the portion of an underpaynent of tax
(1) attributable to a substantial understatenent of tax or (2)
due to negligence or disregard of rules or regulations. Sec.
6662(b). The term “understatenent” neans the excess of the
anount of tax required to be shown on a return over the anount of
tax i nposed which is shown on the return, reduced by any rebate
(within the neaning of section 6211(b)(2)). Sec. 6662(d)(2)(A).
Ceneral ly, an understatenent is a “substantial understatenent”
when t he under st at enent exceeds the greater of $5,000 or 10

percent of the anobunt of tax required to be shown on the return.
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Sec. 6662(d)(1)(A). The term “negligence” in section 6662(b)(1)
includes any failure to make a reasonable attenpt to conply with
the Code. Sec. 6662(c). Negligence has al so been defined as the
failure to exercise due care or the failure to do what a
reasonabl e person would do under the circunstances. See Alen v.

Commi ssioner, 92 T.C. 1, 12 (1989), affd. 925 F.2d 348, 353 (9th

Cir. 1991); Neely v. Comm ssioner, 85 T.C 934, 947 (1985). The

term “disregard” includes any carel ess, reckless, or intentional
disregard. Sec. 6662(c). Failure to keep adequate records my
be evidence not only of negligence, but also of intentional
di sregard of regulations. See sec. 1.6662-3(b)(1) and (2),

| ncone Tax Regs.; see al so Benson v. Conm ssioner, T.C Meno.

2007-113.

In the matter before us, respondent has net the burden of
production i nmposed on him by section 7491(c). Respondent has
shown that petitioner failed to keep adequate records for the
years at issue. To avoid application of the penalty, petitioner
must therefore denonstrate that the underpaynents of tax for
1999, 2000, and 2001 were due to reasonabl e cause and good faith.

See sec. 6664(c)(1); Hi gbee v. Conmm ssioner, supra at 449.

The decision as to whether a taxpayer acted with reasonabl e
cause and in good faith depends upon all the pertinent facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. Rel evant

factors include the taxpayer’s efforts to assess his or her
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proper tax liability, including the taxpayer’s reasonable and
good faith reliance on the advice of a professional such as an
accountant. See id. However, reliance on the advice of a
prof essi onal tax advisor does not necessarily establish
reasonabl e cause and good faith. [d. Particularly, reliance on
the advice of a tax professional is not reasonable when a
taxpayer fails to disclose a fact that he or she knows, or
reasonably should know, is relevant to the proper tax treatnent
of an item Sec. 1.6664-4(c)(1)(i), Incone Tax Regs.

Petitioner has not denonstrated that any of her
under paynents are due to reasonabl e cause and good faith.
Petitioner did not nmention her tip income to M. Nguyen during
his preparation of petitioner’s incone tax returns. Although
petitioner may have believed that tip incone was not taxable,
that belief is not reasonable. Petitioner has failed to
denonstrate that she acted with reasonabl e cause and good faith
with regard to any particular portion of the underpaynents in
this case. Therefore, to the extent that we uphold respondent’s
determ nation of deficiencies for the years at issue, we concl ude
that petitioner is liable for the section 6662(a) penalties.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




